
 

 

  

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT 
OF CLINE MINING CORPORATION, NEW ELK COAL COMPANY LLC AND 

NORTH CENTRAL ENERGY COMPANY 

 

SECURED NOTEHOLDERS PROXY 

______________________________________________________________________________ 

 
10% SENIOR SECURED NOTES DUE JUNE 15, 2014  

(“2011 Notes”) 
 

10% SENIOR SECURED NOTES DUE JUNE 15, 2014 
(the “2013 Notes”) 

 

Capitalized terms used and not otherwise defined herein have the meanings ascribed to them in 
the Plan of Compromise and arrangement of the Applicants (as may be amended, restated or 
supplemented from time to time, the “Plan”) and filed pursuant to the Companies’ Creditors 
Arrangement Act (the “CCAA”) with the Ontario Superior Court of Justice (Commercial List) 
(the “Court”).  For greater certainty, any references herein to the “Plan” shall be interpreted to 
also refer to any Amended Plan (as defined in the Plan and the Meetings Order). 

In accordance with the Plan and the Meetings Order, this proxy is to be completed by Marret 
Asset Management Inc. on behalf of the Secured Noteholders with respect to their Secured 
Noteholder’s Allowed Secured Claim and their Secured Noteholder’s Allowed Unsecured Claim. 

In accordance with the Claims Procedure Order and the Meetings Order: (a) each Secured 
Noteholder is an Eligible Voting Creditor; and (b) each Secured Noteholder is entitled to vote its 
Secured Noteholder’s Allowed Secured Claim at the Secured Noteholders Meeting and its 
Secured Noteholder’s Allowed Unsecured Claim at the Unsecured Creditors Meeting. 

Marret Asset Management Inc. hereby certifies that funds for which it has sole discretionary 
authority to manage or administer investments are the beneficial holders of all of the Secured 
Notes.  This proxy form confirms that the Secured Noteholders have chosen to appoint Jay A. 
Swartz of Davies Ward Philips & Vineberg LLP, with power of substitution at Mr. Swartz’s 
discretion, or such other Person as he, in his sole discretion, may designate (the “Davies Proxy”) 
to attend and act on behalf of the Secured Noteholders at both the Secured Noteholders Meeting 
and the Unsecured Creditors Meeting and at any and all adjournments, postponements or other 
rescheduling of the Meetings, and to vote the amount of the Secured Noteholders Allowed 
Secured Claim and the Secured Noteholders Allowed Unsecured Claim at such Meetings. 
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Marret Asset Management Inc. on behalf of the Secured Noteholders, hereby appoints the Davies 
Proxy (i) to attend on behalf of and act for the Secured Noteholders at the Secured Noteholders 
Meeting and at any and all adjournments, postponements or other rescheduling of the Secured 
Noteholders Meeting, (ii) to attend on behalf of and act for the Secured Noteholders at the 
Unsecured Creditors Meeting and at any and all adjournments, postponements or other 
rescheduling of the Unsecured Creditors Meeting, (iii) vote on any matter that comes before the 
Secured Noteholders Meeting and the Unsecured Creditors Meeting, including casting any votes 
on a resolution to approve the Plan (or an Alternate Plan) in accordance with the Master Voting 
List (as defined in the Meetings Order), a copy of which is attached hereto; and (iv) to otherwise 
act for and on behalf of the Secured Noteholders with respect to any amendments, modifications, 
variations or supplements to the Plan and to any other matters that may come before the 
Meetings or any adjournment, postponement or other rescheduling of the Meetings. 
 

MARRET ASSET MANAGEMENT INC. (on behalf of 
the Secured Noteholders) 

Per:  

 Name:  

Title:. 

Attached:   Master Voting List 

 


	1. THIS COURT ORDERS that the time for service of the Notice of Motion herein be and is hereby abridged and that the Notice of Motion is properly returnable today and service thereof upon any person other than those on the Service List be and is hereb...
	2. THIS COURT ORDERS that, unless otherwise noted, capitalized terms shall be as defined in this Order or in the Plan of Compromise and Arrangement in respect of the Applicants, which is attached as Exhibit F to the Goldfarb Affidavit (as it may be am...
	MONITOR’S ROLE
	3. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and obligations under (i) the CCAA, (ii) the Initial Order, and (iii) the Claims Procedure Order, is hereby directed and empowered to take such other actions and fulfill such ...
	4. THIS COURT ORDERS that: (i) in carrying out the terms of this Meetings Order, the Monitor shall have all the protections given to it by the CCAA, the Initial Order, the Claims Procedure Order, or as an officer of the Court, including the stay of pr...
	5. THIS COURT ORDERS that the Plan be and is hereby accepted for filing with the Court, and that the Applicants are authorized to seek approval of the Plan by the Creditors holding Voting Claims (as defined in the Claims Procedure Order) or Disputed V...
	6. THIS COURT ORDERS that the Applicants be and are hereby authorized to amend, modify and/or supplement the Plan, provided that any such amendment, modification or supplement shall be made in accordance with the terms of Article 10.5 of the Plan.
	7. THIS COURT ORDERS that each of the following in substantially the forms attached to this Order as Schedules “A”, “B”, “C” and “D”, respectively, are hereby approved:
	(a) the Applicants’ information statement (the “Information Statement”);
	(b) the form of notice of the Meetings and Sanction Hearing (the “Notice of Meetings”);
	(c) the form of proxy for Eligible Voting Creditors other than Secured Noteholders (the “Creditors Proxy”); and
	(d) the form of proxy for Secured Noteholders (the “Secured Noteholders Proxy”)

	8. THIS COURT ORDERS that, notwithstanding paragraph 7 above, but subject to paragraph 6, the Applicants and the Monitor may from time to time make such minor changes to the documents in the Information Package as the Applicants and the Monitor consid...
	9. THIS COURT ORDERS that, as soon as practicable after the granting of this Order, the Monitor shall cause a copy of the Information Package (and any amendments made thereto in accordance with paragraph 8 hereof), this Order, and the Pre-Filing Repor...
	10. THIS COURT ORDERS that, as soon as practicable after the granting of this Order, the Monitor shall send the Information Package (without the Secured Noteholders Proxy) to all Creditors (other than Secured Noteholders) known to the Monitor and the ...
	11. THIS COURT ORDERS that, as soon as practicable following the receipt of a request therefor, the Monitor shall send a copy of the Information Package (without the Secured Noteholders Proxy) by registered mail, facsimile, courier or e-mail, to each ...
	12. THIS COURT ORDERS that, as soon as practicable after the granting of this Order, the Monitor shall use reasonable efforts to cause the Notice of Meetings (substantially in the form attached hereto as Schedule “B”) to be published for a period of o...
	13. THIS COURT ORDERS that the record date for the purposes of determining which Secured Noteholders are entitled to receive notice of the Secured Noteholders Meeting and vote at the Secured Noteholders Meeting with respect to their Secured Noteholder...
	14. THIS COURT ORDERS that on or before the Business Day following the date hereof, the Monitor shall provide an electronic copy of the Information Package (other than the Creditors Proxy) to Marret on behalf of all Secured Noteholders, and such deliv...
	15. THIS COURT ORDERS that upon receiving the Information Package from the Monitor, Marret shall do the following:
	(a) forward the Information Package to the beneficial Secured Noteholders in accordance with the usual practice of Marret for dealing with the beneficial Secured Noteholders;
	(b) solicit from each of the beneficial Secured Noteholders its instructions with respect to voting at the Meetings; and
	(c) submit to the Monitor a master voting list (the “Master Voting List”) in a form satisfactory to the Applicants and the Monitor.  The master voting list shall set out the principal amount of 2011 Notes and the principal amount of 2013 Notes held by...
	Once the Monitor has received the Master Voting List from Marret, the Monitor will record the votes for each applicable beneficial Secured Noteholder in accordance with that Master Voting List.  The Monitor may amend the Information Package to make th...

	16. THIS COURT ORDERS that with respect to votes to be cast at any Meetings by a Secured Noteholder, it is the beneficial holder of the Secured Notes (and for greater certainty not the registered holder of such Secured Notes or the CDS Participant, wh...
	17. THIS COURT ORDERS that the publication of the Notice of Meetings in accordance with paragraph 12 above, the sending of a copy of the Information Package to Creditors in accordance with paragraph 10 above, the posting of the Information Package on ...
	18. THIS COURT ORDERS that the non-receipt of a copy of the Information Package beyond the reasonable control of the Monitor, or any failure or omission to provide a copy of the Information Package as a result of events beyond the reasonable control o...
	19. THIS COURT ORDERS that, subject to paragraph 48 hereof, the Applicants are authorized to hold Meetings of the following classes of Affected Creditors for the purpose of considering and voting on a resolution to approve the Plan (each a “Voting Cla...
	20. THIS COURT ORDERS that the Applicants are hereby authorized and directed to call, hold and conduct a separate meeting for each Voting Class at Goodmans LLP, 333 Bay Street, Suite 3400, Toronto, Ontario, on January 21, 2015, at 10:00a.m. for the WA...
	21. THIS COURT ORDERS that the only Persons entitled to notice of, attend or speak at the Meetings are the Eligible Voting Creditors (or their respective duly appointed proxyholders), representatives of the Monitor, the Applicants, Marret, all such pa...
	22. THIS COURT ORDERS that, for the purposes of voting at the Unsecured Creditors Meeting, each Affected Unsecured Creditor with a Voting Claim or a Disputed Voting Claim (including each beneficial Secured Noteholder with respect to its Secured Noteho...
	23. THIS COURT ORDERS that each Affected Unsecured Creditor with a Voting Claim or a Disputed Voting Claim of not more than $10,000 (other than Secured Noteholders and, for greater certainty, not including WARN Act Plaintiffs) shall be deemed to vote ...
	24. THIS COURT ORDERS that, for the purposes of voting at the Unsecured Creditors Meeting, the value of a vote cast by any Affected Unsecured Creditor (not including a Secured Noteholder with respect to its Secured Noteholder’s Allowed Unsecured Claim...
	25. THIS COURT ORDERS that, for the purposes of voting at the Unsecured Creditors Meeting, the value of a vote cast by any Secured Noteholder shall be deemed to be equal to its Secured Noteholder’s Pro-Rata Share of the Secured Noteholders Allowed Uns...
	26. THIS COURT ORDERS that, subject to paragraph 15, in order to cast votes on behalf of the Secured Noteholders at the Unsecured Creditors Meeting, Marret must provide the Master Voting List to the Monitor on or before 5:00 p.m. on the Business Day b...
	27. THIS COURT ORDERS that, for the purposes of voting at the WARN Act Plaintiffs Meeting, each WARN Act Plaintiff with a Voting Claim or a Disputed Voting Claim shall be entitled to cast one vote as a member of the WARN Act Plaintiffs Class.
	28. THIS COURT ORDERS that, for the purposes of voting at the WARN Act Plaintiffs Meeting, the value of a vote cast by any WARN Act Plaintiff shall be equal to such WARN Act Plaintiff’s Voting Claim.
	29. THIS COURT ORDERS that, for the purposes of voting at the Secured Noteholders Meeting, each beneficial Secured Noteholder (with respect to its Secured Noteholder’s Allowed Secured Claim (as defined below)) shall be entitled to one vote as a member...
	30. THIS COURT ORDERS that, for the purposes of voting at the Secured Noteholders Meeting, the secured Voting Claim of any Secured Noteholder shall be deemed to be equal to its Secured Noteholder’s Pro-Rata Share of the Secured Noteholders Allowed Sec...
	31. THIS COURT ORDERS subject to paragraph 15, in order to cast votes on behalf of the Secured Noteholders at the Secured Noteholders Meeting, Marret must provide the Master Voting List to the Monitor on or before 5:00 p.m. on the Business Day before ...
	32. THIS COURT ORDERS that all Creditor Proxies submitted in respect of (i) the Unsecured Creditors Meeting (or any adjournment thereof) or (ii) the WARN Act Plaintiffs Meeting (or any adjournment thereof) must be (a) submitted by 5:00 p.m. at least o...
	33. THIS COURT ORDERS that Affected Unsecured Creditors with Voting Claims or Disputed Voting Claims valued at not more than $10,000 shall be entitled to submit a Creditors Proxy but, subject to paragraph 23 hereof, shall not be entitled to cast a vot...
	34. THIS COURT ORDERS that, for greater certainty, Class Action Counsel (as defined in the Claims Procedure Order) shall be permitted to cast votes only on behalf of those WARN Act Plaintiffs who have duly appointed Class Action Counsel as their proxy...
	35. THIS COURT ORDERS that the Secured Noteholders shall be entitled to vote at the Meetings pursuant to the process described in paragraph 15 hereof and pursuant to a duly submitted Secured Noteholders Proxy.
	36. THIS COURT ORDERS that for the purpose of tabulating the votes cast on any matter that may come before the Meetings, the Chair shall be entitled to rely on any vote cast by a holder of a proxy that has been duly submitted to the Monitor in the man...
	37. THIS COURT ORDERS that paragraphs 23, 26 and 31 to 36, and the instructions contained in the Creditors Proxy and the Secured Noteholders Proxy shall govern the submission of such documents and any deficiencies in respect of the form or substance o...
	38. THIS COURT ORDERS that an Affected Creditor other than a Secured Noteholder may transfer or assign the whole of its Affected Claim prior to the Meetings. If an Affected Creditor other than a Secured Noteholder transfers or assigns the whole of an ...
	39. THIS COURT ORDERS that nothing in this Order shall restrict the Secured Noteholders who have beneficial ownership of a Claim in respect of the Secured Notes from transferring or assigning such Claim, in whole or in part, and any such transfer or a...
	40. THIS COURT ORDERS that, in the event that an Affected Unsecured Creditor, a WARN Act Plaintiff or a Secured Noteholder holds a Claim that is a Disputed Voting Claim as at the date of the Unsecured Creditors Meeting, the WARN Act Plaintiffs Meeting...
	41. THIS COURT ORDERS that, for greater certainty, and without limiting the generality of anything in this Order, a Person holding an Unaffected Claim is not entitled to vote on the Plan in respect of such Unaffected Claim at any Meeting and, except a...
	42. THIS COURT ORDERS that, subject to paragraphs 38 and 39, the only Persons entitled to vote at the Unsecured Creditors Meeting in person or by proxy are Affected Unsecured Creditors with Voting Claims or Disputed Voting Claims, the only Persons ent...
	43. THIS COURT ORDERS that, notwithstanding anything to the contrary herein, any Person with a Claim that meets the definition of “equity claim” under section 2(1) of the CCAA shall have no right to, and shall not, vote at the Meetings in respect of s...
	44. THIS COURT ORDERS that Paul Bishop, or another representative of the Monitor, designated by the Monitor, shall preside as the chair of the Meetings (the “Chair”) and, subject to this Meetings Order or any further Order of the Court, shall decide a...
	45. THIS COURT ORDERS that a person designated by the Monitor shall act as secretary at each Meeting (the “Secretary”) and the Monitor may appoint scrutineers for the supervision and tabulation of the attendance, quorum and votes cast at each Meeting ...
	46. THIS COURT ORDERS an Eligible Voting Creditor that is not an individual may only attend and vote at a Meeting if it has appointed a proxyholder to attend and act on its behalf at such Meeting.
	47. THIS COURT ORDERS that the quorum required at each Meeting shall be one Creditor with a Voting Claim present at such Meeting in person or by proxy. If the requisite quorum is not present at a Meeting, then such Meeting shall be adjourned by the Ch...
	48. THIS COURT ORDERS that, subject to 47, a Meeting shall be adjourned to such date, time and place as may be designated by the Chair or the Monitor, if:
	(a) the requisite quorum is not present at such Meeting; or
	(b) prior to or during the Meeting, the Chair or the Monitor, in consultation with the Applicants, otherwise decides to adjourn such Meeting.

	49. THIS COURT ORDERS every question submitted to a Meeting, except to approve the Plan resolution, shall be decided by a vote of a majority in value of the Creditors with Voting Claims present in person or by proxy at such Meeting.
	50. THIS COURT ORDERS that the Chair be and is hereby authorized to direct a vote at each Meeting, by such means as the Chair may consider appropriate, with respect to: (i) a resolution to approve the Plan and any amendments thereto; and (ii) any othe...
	51. THIS COURT ORDERS that the Monitor shall keep separate tabulations of votes cast at each Meeting in respect of:
	(a) Voting Claims; and
	(b) Disputed Voting Claims, if applicable.

	52. THIS COURT ORDERS that following the votes at the Meetings, the Scrutineers shall tabulate the votes in each Voting Class and the Monitor shall determine whether the Plan has been accepted by the majorities of that Voting Class required pursuant t...
	53. THIS COURT ORDERS that the Monitor shall file a report with this Court after the Meetings or any adjournment thereof, as applicable, with respect to the results of the votes, including:
	(a) whether the Plan has been accepted by the Required Majorities in each Voting Class;
	(b) whether the votes cast in respect of Disputed Voting Claims, if applicable, would affect the result of that vote; and
	(c) for reporting purposes only, the impact of the votes cast in respect of the Secured Noteholders Allowed Unsecured Claim on the vote of the Affected Unsecured Creditors Class.

	54. THIS COURT ORDERS that if (i) the Plan is not accepted by the Required Majorities of the Affected Unsecured Creditors Class or the WARN Act Plaintiffs Class or (ii) the Applicants determine, in their discretion, that the Plan may not be accepted b...
	55. THIS COURT ORDERS that a copy of the Monitor’s Report regarding the Meetings and the Plan shall be posted on the Monitor’s Website prior to the Sanction Hearing.
	56. THIS COURT ORDERS that if the votes cast by the holders of Disputed Voting Claims would affect whether the Plan has been approved by the Required Majorities, the Monitor shall report this to the Court in accordance with paragraph 53 of this Order,...
	57. THIS COURT ORDERS that the result of any vote conducted at a Meeting of a Voting Class shall be binding upon all Creditors of that Voting Class, whether or not any such Creditor was present or voted at the Meeting.
	58. THIS COURT ORDERS that if the Plan has been accepted by the Required Majorities in each Voting Class, or if the Alternate Plan has been accepted by the Required Majorities in the  Secured Noteholders Class, the Applicants are authorized to bring a...
	59. THIS COURT ORDERS that service of the Notice of Meetings and the posting of this Order to the Monitor’s Website pursuant to paragraphs 9 to 12 hereof shall constitute good and sufficient service of notice of the Sanction Hearing upon all Persons w...
	60. THIS COURT ORDERS that any Person (other than the Applicants, the Monitor and Marret) wishing to receive materials and appear at the Sanction Hearing shall serve upon the lawyers for each of the Applicants, the Monitor and all other parties on the...
	61. THIS COURT ORDERS that any Person who wishes to oppose the motion for the Sanction Order shall serve upon the lawyers for each of the Applicants and the Monitor and upon all other parties on the Service List, and file with this Court, a copy of th...
	62. THIS COURT ORDERS that the Applicants are authorized to adjourn the Sanction Hearing with the prior consent of the Monitor, and if the Sanction Hearing is adjourned, only those Persons who are listed on the Service List (including those Persons wh...
	63. THIS COURT ORDERS that the Applicants and the Monitor may, in their discretion, generally or in individual circumstances, waive in writing the time limits imposed on any Creditor under this Order if each of the Applicants and the Monitor deem it a...
	64. THIS COURT ORDERS that any notice or other communication to be given pursuant to this Order by or on behalf of any Person to the Monitor shall be in writing and will be sufficiently given only if by mail, courier, e-mail, fax or hand-delivery addr...
	65. THIS COURT ORDERS that notwithstanding any provision herein to the contrary, the Monitor shall be entitled to rely upon any communication given pursuant to this Meetings Order (including any delivery of Creditor Proxies, Secured Noteholder Proxies...
	66. THIS COURT ORDERS that if any deadline set out in this Order falls on a day other than a Business Day, the deadline shall be extended to the next Business Day.
	67. THIS COURT ORDERS that the Applicants or the Monitor may from time to time apply to this Court to amend, vary, supplement or replace this Order or for advice and directions concerning the discharge of their respective powers and duties under this ...
	68. THIS COURT ORDERS that any interested party, other than the Applicants or the Monitor, that wishes to amend or vary this Order shall be entitled to appear or bring a motion before this Court on a date to be set by this Court upon the granting of t...
	69. THIS COURT ORDERS that subject to any further Order of this Court, in the event of any conflict, inconsistency, ambiguity or difference between the provisions of the Plan and this Order, the terms, conditions and provisions of the Plan shall gover...
	70. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and territories in Canada, outside Canada and against all Persons against whom it may be enforceable.
	71. THIS COURT REQUESTS the aid and recognition of other Canadian and foreign Courts, tribunal, regulatory or administrative bodies, including any Court or administrative tribunal of any Federal or State Court or administrative body in the United Stat...
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	To be completed by an Eligible Voting Creditor holding an Affected Unsecured Claim:
	1. (mark one only):
	2. Vote at the nominee’s discretion and otherwise act for and on behalf of the undersigned Eligible Voting Creditor with respect to any amendments, modifications, variations or supplements to the Plan and to any other matters that may come before the ...
	To be completed by an Eligible Voting Creditor holding a WARN Act Claim:
	3. (mark one only):
	4. Vote at the nominee’s discretion and otherwise act for and on behalf of the undersigned Eligible Voting Creditor with respect to any amendments, modifications, variations or supplements to the Plan and to any other matters that may come before the ...
	5. Vote at the nominee’s discretion and otherwise act for and on behalf of the undersigned Eligible Voting Creditor with respect to any amendments, modifications, variations or supplements to the Plan and to any other matters that may come before the ...
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